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(ii) Native Americans, i.e., American Indi-
ans, Eskimos, Aleuts, and Native Hawaiians, 
or any combination thereof; 

(2) ll An institution of higher learning 
determined to be a Historically Black Col-
lege and University by the Secretary of Edu-
cation pursuant to 34 CFR 608.2; or 

(3) ll A small business concern, as de-
fined under section 3 of the Small Business 
Act (15 U.S.C. 632), that is owned and con-
trolled by individuals who are both socially 
and economically disadvantaged within the 
meaning of section 8(d) of the Small Busi-
ness Act (15 U.S.C. 637(d)) or by a woman or 
women. 

(b) By submission of an offer, the offeror 
agrees to provide to the Contracting Officer, 
upon request, evidence satisfactory to the 
contracting officer that the offeror is an en-
tity from the Energy Policy Act target 
group identified.

(End of provision) 

[60 FR 22302, May 5, 1995; 61 FR 30823, June 18, 
1996, as amended at 62 FR 42074, Aug. 5, 1997]

952.226–74 Displaced employee hiring 
preference. 

As prescribed in 48 CFR (DEAR) 
926.7104, insert the following clause.

DISPLACED EMPLOYEE HIRING PREFERENCE 
(JUN 1997) 

(a) Definition.
Eligible employee means a current or former 

employee of a contractor or subcontractor 
employed at a Department of Energy Defense 
Nuclear Facility (1) whose position of em-
ployment has been, or will be, involuntarily 
terminated (except if terminated for cause), 
(2) who has also met the eligibility criteria 
contained in the Department of Energy guid-
ance for contractor work force restructuring, 
as may be amended or supplemented from 
time to time, and (3) who is qualified for a 
particular job vacancy with the Department 
or one of its contractors with respect to 
work under its contract with the Depart-
ment at the time the particular position is 
available. 

(b) Consistent with Department of Energy 
guidance for contractor work force restruc-
turing, as may be amended or supplemented 
from time to time, the contractor agrees 
that it will provide a preference in hiring to 
an eligible employee to the extent prac-
ticable for work performed under this con-
tract. 

(c) The requirements of this clause shall be 
included in subcontracts at any tier (except 
for subcontracts for commercial items pur-
suant to 41 U.S.C. 403) expected to exceed 
$500,000.

[62 FR 34862, June 27, 1997]

952.227 Provisions and clauses related 
to patents, technical data and copy-
rights.

952.227–9 Refund of royalties. 
As prescribed in 927.206–2, insert the 

following clause:

REFUND OF ROYALTIES (MAR 1995) 

(a) The contract price includes certain 
amounts for royalties payable by the Con-
tractor or subcontractors or both, which 
amounts have been reported to the Con-
tracting Officer. 

(b) The term royalties as used in this clause 
refers to any costs or charges in the nature 
of royalties, license fees, patent or license 
amortization costs, or the like, for the use of 
or for rights in patents and patent applica-
tions in connection with performing this 
contract or any subcontract here-under. The 
term also includes any costs or charges asso-
ciated with the access to, use of, or other 
right pertaining to data that is represented 
to be proprietary and is related to the per-
formance of this contract or the copying of 
such data or data that is copyrighted. 

(c) The Contractor shall furnish to the 
Contracting Officer, before final payment 
under this contract, a statement of royalties 
paid or required to be paid in connection 
with performing this contract and sub-
contracts hereunder together with the rea-
sons. 

(d) The Contractor will be compensated for 
royalties reported under paragraph (c) of this 
clause, only to the extent that such royalties 
were included in the contract price and are 
determined by the Contracting Officer to be 
properly chargeable to the Government and 
allocable to the contract. To the extent that 
any royalties that are included in the con-
tract price are not, in fact, paid by the Con-
tractor or are determined by the Contracting 
Officer not to be properly chargeable to the 
government and allocable to the contract, 
the contract price shall be reduced. Repay-
ment or credit to the Government shall be 
made as the Contracting Officer directs. The 
approval by DOE of any individual payments 
or royalties shall not prevent the Govern-
ment from contesting at any time the en-
forceability, validity, scope of, or title to, 
any patent or the proprietary nature of data 
pursuant to which a royalty or other pay-
ment is to be or has been made. 

(e) If, at any time within 3 years after final 
payment under this contract, the Contractor 
for any reason is relieved in whole or in part 
from the payment of the royalties included 
in the final contract price as adjusted pursu-
ant to paragraph (d) of this clause, the Con-
tractor shall promptly notify the Con-
tracting Officer of that fact and shall reim-
burse the Government in a corresponding 
amount. 
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(f) The substance of this clause, including 
this paragraph (f), shall be included in any 
subcontract in which the amount of royal-
ties reported during negotiation of the sub-
contract exceeds $250.

(End of clause) 

[60 FR 11817, Mar. 2, 1995]

952.227–11 Patent rights—retention by 
the contractor (short form). 

As prescribed in 927.303(a), insert the 
following clause:

PATENT RIGHTS—RETENTION BY THE 
CONTRACTOR (SHORT FORM) (MAR 1995) 

(a) Definitions.
(1) Invention means any invention or dis-

covery which is or may be patentable or oth-
erwise protectable under title 35 of the 
United States Code, or any novel variety of 
plant which is or may be protected under the 
Plant Variety Protection Act (7 U.S.C. 2321, 
et seq.). 

(2) Made when used in relation to any in-
vention means the conception of first actual 
reduction to practice of such invention. 

(3) Nonprofit organization means a univer-
sity or other institution of higher education 
or an organization of the type described in 
section 501(c)(3) of the Internal Revenue Code 
of 1954 (26 U.S.C. 501(c)) and exempt from tax-
ation under section 501(a) of the Internal 
Revenue Code (26 U.S.C. 501(a)) or any non-
profit scientific or educational organization 
qualified under a state nonprofit organiza-
tion statute. 

(4) Practical application means to manufac-
ture, in the case of a composition or product; 
to practice, in the case of a process or meth-
od; or to operate, in the case of a machine or 
system; and, in each case, under such condi-
tions as to establish that the invention is 
being utilized and that its benefits are, to 
the extent permitted by law or Government 
regulations, available to the public on rea-
sonable terms. 

(5) Small business firm means a small busi-
ness concern as defined at section 2 of Public 
Law 85–536 (15 U.S.C. 632) and implementing 
regulations of the Administrator of the 
Small Business Administration. For the pur-
pose of this clause, the size standards for 
small business concerns involved in Govern-
ment procurement and subcontracting at 13 
CFR 121.3–8 and 13 CFR 121.3–12, respectively, 
will be used. 

(6) Subject invention means any invention of 
the contractor conceived or first actually re-
duced to practice in the performance of work 
under this contract, provided that in the 
case of a variety of plant, the date of deter-
mination (as defined in section 41(d) of the 
Plant Variety Protection Act, 7 U.S.C. 

2401(d)) must also occur during the period of 
contract performance. 

(7) Agency licensing regulations and agency 
regulations concerning the licensing of Govern-
ment-owned inventions mean the Department 
of Energy patent licensing regulations at 10 
CFR part 781. 

(b) Allocation of principal rights. The Con-
tractor may retain the entire right, title, 
and interest throughout the world to each 
subject invention subject to the provisions of 
this clause and 35 U.S.C. 203. With respect to 
any subject invention in which the Con-
tractor retains title, the Federal Govern-
ment shall have a nonexclusive, nontransfer-
able, irrevocable, paid-up license to practice 
or have practiced for or on behalf of the 
United States the subject invention through-
out the world. 

(c) Invention disclosure, election of title, and 
filing of patent application by Contractor. (1) 
The Contractor will disclose each subject in-
vention to the Department of Energy (DOE) 
within 2 months after the inventor discloses 
it in writing to Contractor personnel respon-
sible for patent matters. The disclosure to 
DOE shall be in the form of a written report 
and shall identify the contract under which 
the invention was made and the inventor(s). 
It shall be sufficiently complete in technical 
detail to convey a clear understanding to the 
extent known at the time of the disclosure, 
of the nature, purpose, operation, and the 
physical, chemical, biological or electrical 
characteristics of the invention. The disclo-
sure shall also identify any publication, on 
sale or public use of the invention and 
whether a manuscript describing the inven-
tion has been submitted for publication and, 
if so, whether it has been accepted for publi-
cation at the time of disclosure. In addition, 
after disclosure to the DOE, the Contractor 
will promptly notify that agency of the ac-
ceptance of any manuscript describing the 
invention for publication or of any on sale or 
public use planned by the Contractor. 

(2) The Contractor will elect in writing 
whether or not to retain title to any such in-
vention by notifying DOE within 2 years of 
disclosure to DOE. However, in any case 
where publication, on sale or public use has 
initiated the l-year statutory period wherein 
valid patent protection can still be obtained 
in the United States, the period for election 
of title may be shortened by DOE to a date 
that is no more than 60 days prior to the end 
of the statutory period. 

(3) The Contractor will file its initial pat-
ent application on a subject invention to 
which it elects to retain title within 1 year 
after election of title or, if earlier, prior to 
the end of any statutory period wherein 
valid patent protection can be obtained in 
the United States after a publication, on 
sale, or public use. The Contractor will file 
patent applications in additional countries 
or international patent offices within either 

VerDate 0ct<31>2002 14:17 Nov 14, 2002 Jkt 197197 PO 00000 Frm 00378 Fmt 8010 Sfmt 8010 Y:\SGML\197197T.XXX 197197T


